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The following conunents are submitted by Carrier Corporation 

("Carrier") in response to the proposed inclusion of Carrier's 

plant in Collierville, Tennessee, by the Environmental Protection 

Agency ("EPA") on the National Priorities List ("NPL"). 53 Fed. 

Reg. 23988 (June 24, 1988). These conunents also address the EPA 

policy regarding listing RCRA "converter" facilities on the NPL 

under which the Collierville plant has been proposed for listing 

on the NPL. 53 Fed. Reg. 23978 (June 24, 1988). 

Part I of these conunents explains how EPA has misapplied the 

Hazard Ranking System ("HRS") at the Collierville site, and when 

properly applied, the HRS score would be below 28.50, thus 

eliminating the Collierville site's eligibility for placement on 

the National Priority List ("NPL"). Part II notes the procedural 

defects in the proposed listing in that it inappropriately 

ignores the remedial planning already in progress pursuant to 

agreements between the State of Tennessee and Carrier, and 

between the City of Collierville and Carrier. Finally, Part III 

details other statutory bases that EPA might consider in lieu of 

the Comprehensive Environmental Response, Compensation and 

Liability Act (CERCLA) for use in remedying this site. These 

sources include the Federal Safe Drinking Water Act and the 

Tennessee superfund statute. 
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I. EPA Misapplied the Hazard Ranking System (HRS) to the 
Collierville Site. Properly Applied, the Score Is Below 
28.50 So That Collierville Should Not Be Placed on the 
National Priorty List . . 

After reviewing the rulemaking record concerning EPA's 

proposal to place Collierville on the National Priority List 

(NPL), Carrier believes that EPA has seriously miscalculated the 

Hazard Ranking System (HRS) Score at 35.57. 

These mistakes include greatly overstating the volume of 

hazardous substances involved in the alleged releases, ignoring 

the availability of alternative water supplies, and underesti­

mating the effective distance between the location of the alleged 

release and the nearest well. If these mistakes are corrected, 

the resulting'HRS score is below 28.50, so that the Collierville 

site does not qualify for placement on the National Priority List 

(NPL). 

A. EPA Greatly Overestimated the Volume of TCE Released, 
Thereby Improperly Inflating the Score for Rating Factor 
Four, Waste Characteristics. 

In its scoring, EPA contends that there have been three 

separate and,distinct releases of trichloroethylene (TCE) at the 

Collierville site from: 

(1) a waste water lagoon closed in 1980; 

(2) a 1979 boil-over from a vapor degreaser; and 

(3) a 1985 leak. 

Carrier takes issue with EPA's scoring of the lagoon and the 1979 

boil-over from the vapor degreaser. 
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1. EPA Violated Its Own Procedures In 
Overestimating the Volume of TCE in 
the Lagoon. 

EPA has treated the entire volume of the lagoon — 214 cubic 

yards — as if it were pure TCE. Thus EPA contends that the 

volume of TCE present at the facility from the lagoon is 

equivalent to 856 drums of TCE. 

This estimate is a violation of EPA's instructions for use 

of HRS scoring and is contrary to the facts. The contents of the 

lagoon were mostly dirt, paint sludge, and water. A low 

concentration of TCE — less than 370 ppm -- has been alleged. 

The materials in the lagoon were the solids removed from the 

clarifier in Carrier's waste water treatment system. That waste 

treatment system handled ash from the paint hook burn-off oven 

and sludge from phosphating iron parts prior to painting. There 

is no known or alleged placement of TCE still bottoms in the 

lagoon or the clarifer. TCE was not part of the normal waste 

stream handled by the clarifier; thus, the solids from the 

clarifer put in the lagoon did not normally contain TCE. 

Under these circumstances, page 19 of EPA Publication HW-10 

instructs that EPA should "not include amounts of contaminated 

soil and water; in such, cases, the amount of contaminating 

hazardous substances may be estimated." (emphasis supplied). In 

this case, the maximum concentration of TCE in the lagoon is 

allegedly 370 ppm (mg/kg). Thus the quantity of TCE in the 

lagoon is properly calculated as follows: 



- 4 -

Volume of lagoon: 214 cubic yards 

Maximum Concentration of TCE 370 ppm = 370 mg/kg 

214 yd3 X 2 0 0 ^ ^ 1 kg .̂  370jng __ ̂ ^^^g^ ̂ ^ ̂ ^ 5̂3̂ 33 ̂ ^̂  __ Q^^^ ̂ ^^^ 

,1 yd-̂  2.2 lbs , 1 kg 

This calculation establishes a TCE quantity of significantly less 

than one drum. 

2. EPA's Estimate of the 1979 Release 
Overstated the Amount TCE Reaching 
the Soil. 

According to EPA's evaluation of the 1979 release, 2000 

gallons of TCE were released when the filter cover on a degreaser 

failed. In Carrier's view, this estimate seems likely to 

overstate the volume of TCE present in the soil at the facility 

because it fails adequately to consider the following factors 

operating to reduce the volume: 

(a) the TCE was at or near the boiling point 

(188°F) when the equipment failure occurred so that substantial 

volatilization — by boiling and by evaporation — occurred; 

(b) the Collierville fire department hosed down the 

parking lot where the spill occurred within about an hour of the 

discharge, washing the material into the adjacent creek; 

(c) the asphalt parking lot materials were dug up 

and removed by Carrier shortly after the discharge; 

(d) the material from the degreaser was not pure 

TCE, but contained oil and grease as well. 
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a. Volatilization of the TCE. 

The 1979 release occurred when the filter cover on a vapor 

degreaser failed, causing the escape of boiling or near boiling 

TCE. In order to operate, the degreaser heated the TCE to a 

temperature at or near its boiling point, 188°F. 

According to the report filed by the Collierville fire 

department at the time of the incident on June 21, 1979, the TCE 

discharged onto an asphalt parking lot adjacent to the plant. 

(Attached as Exhibit One). The discharge occurred about 

3:30 a.m. that day. According to the National Weather Service, 

the temperatures between 3 and 5 a.m. that morning were between 

72° and 82°F. Winds were between 6 and 26 miles per hour. At 

these temperatures and wind conditions. Carrier believes that a 

substantial proportion of the TCE would have volatilized, both 

from boiling and from evaporation. Carrier believes that 

discharge on the parking l o t — a relatively impermeable surface 

when compared to soil — would have enhanced this 

volatilization. This volatilizated portion of the TCE did not 

reach the soil at the facility.' 

b. Discharge to Surface Water Physically 
Reduced the Amount of TCE Reaching the 
Soil at the Facility. 

According to the records of the Collierville fire department, 

the fire department hosed down the parking lot within about an 

hour of the time of the discharge. The water from this hosing 

down operation discharged to the Nonconnah Creek, where it flowed 

away from the facility. The wash waters thus physically 

transported much of the TCE away from the facility, reducing the 

quantity reaching the soil at the facility. 
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c. Removal of the Asphalt Parking Lot 
Materials Further Reduced the Amount of 
TCE Reaching the Soil. 

Some of the TCE that reached the parking lot was absorbed by 

the asphalt, as evidenced by some degradation of the surface. 

Much of the asphalt surface was excavated and removed in the days 

following the discharge. With the removal of these degraded 

asphaltic materials, much of the TCE was also physically removed, 

thereby reducing the quantity reaching the soil at the facility. 

This removal mechanism may have proved especially 

significant because TCE will tend to mix preferentially with a 

petroleum-based product such as asphalt. Because these 

quantities of TCE were contained in the asphalt and did not reach 

the soil, they should not be counted for HRS scoring purposes. 

This is supported by soil borings takes after excavation and 

disposal of the asphalt surface. Five soil borings were 

conducted with six samples collected from each boring at one foot 

intervals. At a detection limit of 0.01 ppm, no TCE was detected 

in any sample. Further, in 1986, soil samples were taken by the 

Tennessee Department of Health and Environment. Eight samples 

were taken, with six showing ho detectable TCE at a 0.01 ppm 

detection limit and two with a maximum of 0.095 ppm. These data 

demonstrate that very little TCE actually was received by soil at 

the facility. 

d. The TCE Involved in the Discharge Probably 
Contained Some Oil and Grease. ' 

Because the TCE involved in the 1979 incident came from a 

vapor degreaser, it was probably not pure TCE, but may have 
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contained oil and grease from the degreasing operation, thereby 

further reducing the volume of TCE. 

e. The Volume Of TCE in the 1979 Release 
Is Estimated At No More Than 20 Drums. 

Carrier estimates that no more than 50% of the 2000 gallons 

of TCE estimated by EPA to have been released ever entered the 

soils at the site and that, therefore, the correct quantity for 

this release is no more than: 

2000 gal X —^ ^^^^ X 50f, = 20 Drums 
50 gallons 

<i 

B. • EPA Failed to Recognize that Collierville Has an 
Alternate Source of Unthreatened Drinking Water. 

In EPA's scoring, it gave the parameter for ground water use 

an assigned value of 3. The proper value should be 2 because the 

City of Collierville has an alternate source of unthreatened 

1 

drinking water available through its connection to the Germantown 

Water System, from which Collierville has purchased water in the 

past. In addition, below the Memphis Sands Aquifer is the Fort 

Pillow Sands Aquifer which is separated from the Memphis Sands by 

the Flour Island Formation, a confining layer of low permeability 

between 160 and 350 feet thick. This other aquifer is also 

thought to be available as a source of drinking water. 

With these readily available water sources. Carrier believes 

the proper description of Ground Water Use is "drinking water 

with municipal water from alternate unthreatened sources 

presently available..." so that the proper assigned value is 2, 

not 3. 
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C. Because of the Complex Geology at the Facility, EPA 
Underestimated the Distance to the Nearest Well and 
Overstated the HRS Score. 

The geology and stratigraphy of the site are complex and 

have a direct bearing on the calculation of distance between the 

hazardous substance and the nearest well. 

The upper unsaturated zone is separated from the Memphis 

Sands aquifer by a confining clay layer beneath the Collierville 

site. This clay aquitard appears to thin out toward the eastern 

edge of the site and disappears beneath Byhalia Road. Because 

the purpose of measuring the distance to the nearest well is to 

quantify the distance a substance must migrate to affect that 

well, for the Carrier Collierville site, the place where the 

hazardous substance is closest to the nearest well is not at the 

lagoon, but rather at Byhalia Road nearest the location of the 

1979/1985 releases. This distance is about 2100 feet and results 

in a proper assigned value bf 3. Carrier is submitting an appro­

priate map for EPA to use to verify this assertion. 

.Therefore, when the HRS matrix is consulted, the proper 

value for the combination of distance to the nearest well and 

population served is 35. 

D. The Revised HRS Score Is Less Than 28.50. 

The above corrections lead to a proper calculation of an HRS 

score as follows: 

1. Observed Release 45 

2. Route Characteristics N/A 

3. Containment N/A 
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4. Toxicity/Persistence 12 
Quantity +a = 13 

5. Ground Water Use 3 x 2 = 6 
Distance to Well/Population + 35 = 41 

6. 1 X 4 X 5 = 45 X 13 X 41 = 23985 

7. Sgw = 23985/57,330 x 100 =41.84 

Since there is no applicable S^^ or S^, Sĵ  = Sgw/1.73 

S^ = 41.84/1.73 = 24.18 

Based on this scoring, the Collierville site does not meet 

the applicable minimum score of 28.50 and is therefore not 

qualified for placement on the National Priorities List. 

II. EPA Policy Against Basing HRS Scoring Upon Current 
Conditions Is Particularly Inappropriate and Proce­
durally Defective At the Collierville Site Because 
Carrier Is Working Under Other Authority to Provide 
an Alternate Source of Drinking Water. 

EiPA performed its Hazard Ranking System ("HRS") scoring of 

the Collierville site in 1986. As a result of that evaluation, 

the site received an HRS score of 35.57, based in large part upon 

the presence of TCE in wells at the City of Collierville's Water 

Plant No. 2 and the size of the population served by water from 

that plant. 

Prior to EPA's June 1988 publication of its proposal to 

place the Collierville site on the NPL, Carrier had reached 

agreement in principle with the City of Collierville to fund the 

City to drill alternate municipal supply wells to replace the two 

wells currently supplying Water Plant Number 2. The agreement 

contemplates that the City will select an alternate site for the-

new wells. When the new wells become operational, the agreement 

contemplates that the existing wells will be permanently closed. 
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Carrier is continuing to work with the City to provide a 

permanent, alternate source of drinking water. Carrier will 

submit supplemental comments as these agreements are finalized, 

and as on-site construction work proceeds. 

EPA's proposed listing and the scoring upon which it is 

based rely on long-standing EPA policy to conduct its HRS 

evaluation of a site as if no response action had ever been 

conducted at that site. This is a policy EPA has asserted as a 

per se rule on numerous occasions, contrary to the teaching of 

McLouth Steel v. Thomas, 838 Fed. 2d 1317 (D.C. Cir. 1988). For 

example, in its July 16, 1982, promulgation of revisions to the 

National Contingency Plan ("NCP"), EPA averred: 

The Agency does not believe that previous 
response actions should be taken into account 
in scoring a release. The HRS makes clear 
that releases are scored on the basis of 
conditions that existed prior to any response 
actions. Allowing partial response to affect 
the score would be a disincentive for public 
agencies to undertake any clean-up action 
because Federal funding for full-scale clean­
up might not be available. In addition, if 
responsible parties have undertaken partial or 
temporary clean-up actions prior to scoring, 
releases might be excluded from the NPL 
without sufficient considerations of the need 
for further action or permanent remedy. 

47 Fed. Reg. 31180, 31187 (July 16, 1982). The Agency has 

reasserted this position as a blanket proscription on a number of 

occasions. For example, in its 1986 amendments to the NCP, EPA 

stated: 

Many commenters stated that EPA should take 
current conditions into account when scoring a 
site where response actions have reduced the 
hazards posed by the site. In response, EPA 
computes HRS scores and lists sites on the 
basis of conditions existing before any 
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response actions are taken in order to 
represent the full scope of the original 
problem presented by a site. This position 
was explained in the preamble to the final 
revisions to the NCP [quoted above], and in 
previous NPL rulemakings.... The Agency's 
position remains unchanged. 

51 Fed. Reg. 21054, 21064 (June 10, 1986) (citations omitted). 

Application of this policy to the Collierville site is 

particularly inappropriate for several reasons. First, as 

demonstrated above, the HRS score assigned to the site is 

incorrect. The policy is further inappropriate in this case 

because of the actions taken to rectify conditions in the City of 

Collierville's water supply, actions to study and remediate 

conditions at the site in general, the parties involved in these 

activities, the fact that the facility is a converter, and the 

availability of alternative regulatory mechanisms for cleaning up 

the site. 

In the first instance, the blanket imposition of this policy 

is inappropriate because of the activities undertaken to date by 

Carrier and the City of Collierville to provide an alternative 

water supply to the persons (estimated by EPA to number 12,225) 

served by Water Plant No. 2.-/ Second, not only is Carrier 

working closely with officials from the City of Collierville to 

V It should be noted that measured levels of TCE in the 
finished water from Water Plant No. 2 has never been found 
to exceed 3 parts per billion ("ppb"). Concentrations 
average 1.12 ppb.' EPA has set a maximum contaminant level 
("MCL") for TCE pursuant to the Safe Drinking Water Act, 42 
U.S.C. §300f et se^., of 5 ppb. '40 C.F.R. §141.61(a). MCL's 
are measured in finished water (40 C.F.R. §141.2). 
Consequently, finished water from Water Plant No. 2 has 
never come near to exceeding the MCL for TCE. 
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provide an alternative water supply, but it has been conducting 

this effort, as well as other investigatory activities at the 

site, in conjunction with and under the supervision of 

representatives of the State of Tennessee. Consequently, the 

Agency's concern that due consideration will not be given to the 

need for further action or a remedy beyond providing a new water 

supply does not apply in this case. 

The fact that EPA has deemed the Collierville facility a 

converter under RCRA, as well as the.other regulatory regimes 

available to address the site (discussed subsequently), also 

obviate the Agency's concern that further actions or a permanent 

remedy, if needed, will not be provided. • The Collierville 

facility is not the classic abandoned hazardous waste site that 

CERCLA was designed to address. Rather the facility is an 

ongoing, financially sound, manufacturing operation which, at 

least in the Agency's view, remains amenable to corrective action 

orders under section 3008(h) of RCRA. In this regard, the 

Collierville facility differs from many other types of RCRA sites 

that EPA has proposed for listing on the NPL. Under the Agency's 

analysis, it is not one of the sites subject to RCRA but immune 

to subtitle C regulations (see 41 Fed. Reg. 21057, ff). Nor is 

it a site subject to subtitle C that is unable to finance cleanup 

or which has demonstrated unwillingness to pay. ^ . If, as EPA 

asserts, converter facilities like the Collierville site are 

subject to RCRA 3008(h) corrective action orders, the Agency has 

an existing non-CERCLA statutory mechanism at its disposal with 

which it can assure itself that further investigation and/or 

remediation will be provided. 
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Further, Carrier believes that EPA should not place total 

and sole reliance on the HRS score-for determining whether to 

place sites on the NPL. This is in accord with EPA's stated 

policy, which provides: 

The HRS was developed pursuant to section 
105(8)(A) of CERCLA. This section provides 
for the development of criteria and priorities 
based on relative risk or danger to public 
health or welfare or the environment, taking 
into account the following considerations: 
(1) The population at risk, (2) the hazard 
potential of the hazardous substances at such 
facilities, (3) the potential for contamina­
tion of drinking water supplies, (4) the 
potential for direct human contact, (5) the 
potential for destruction of sensitive 
habitats, (6) State preparedness to assume 
state costs and responsibilities, and (7) 
other appropriate factors. The HRS was 
designed to take into account only those 
aspects of the above considerations, 
(generally, considerations (1) through (5)) 
that reflect the risk of harm existing at 
releases-and that can be quantified for 
inclusion in a mathematical model. Once an 
HRS score has been assigned, the additional 
factors referenced in section 105(8)(A) will 
be considered in selecting releases for the 
NPL. 

47 Fed. Reg. 31192 (July 16, 1982). 

Carrier has examined the rulemaking docket and' can find no 

evidence of consideration of the other required factors. 

Therefore, as a matter pf policy the rulemaking record is 

incomplete, and the proposed listing of the Carrier Collierville 

site should be deferred until such time as a description of 

factors (6) and (7) above has been placed in the public docket 

and an opportunity for review and comment has been made in 

accordance'with the Administrative Procedure Act, 5 U.S.C. §553. 
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For these reasons, it is inappropriate for the Agency to 

insist blindly on its policy against rescoring in the context of 

the Collierville site. A remedy is being effectuated which will 

provide an alternative source of drinking water to the wells in 

which TCE has been detected. Moreover, this remedy, and other 

ongoing investigations at the site, are being conducted in 

conjunction with, and at the direction of, responsible local and 

state authorities. By the Agency's own analysis, the facility is 

subject to a corrective action order under RCRA. Consequently, if 

EPA is dissatisfied with the studies and remedies undertaken at 

the direction of Tennessee authorities, it could seek to impose 

requirements of its own. As discussed below, additional 

regulatory mechanisms are available to remediate the site that do 

not involve the expenditure of CERCLA resources. 

Finally, the Agency's expressed purpose for proposing the 

Collierville site for NPL listing, the desire for prompt remedial 

action, has been rendered nugatory by the ongoing activities at 

the site. See 53 Fed. Reg. 23981. It is clearly inappropriate 

for EPA to attempt to impose as a policy a blanket ban on 

rescoring sites proposed for NPL listing in cases such as that at 

Collierville. As noted previously, under the holding of McLouth 

Steel v. Thomas, supra, the Agency ra.ust apply such policies on a 

case-by-case basis. To do otherwise gives the policy the effect 

of a rule without having exposed it to the comment opportunities 

mandated for regulations by the Administrative Procedure Act, 5 

U.S.C. §553. A case-by-case application of the policy is clearly 

appropriate because not all sites fit the model to which the 
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policy was addressed. Rescoring the Collierville facility to 

take account of present circumstances, at the site would almost 

certainly reduce its HRS score below the NPL listing threshold. 

At the same time the concerns that initially led EPA to impose 

its pre-response scoring policy would not be triggered. Carrier, 

therefore, urges EPA to rescore the Collierville site rather than 

including it on the NPL based on the 1986 score. 

III. As A Matter of Policy It is Inappropriate for EPA to Include 
the Collierville Facility on the National Priorities List 
Because There Is Adequate Alternative Authority to Assure a 
Correct Remedy at the Site. 

Both as a matter of general policy and as a particular 

application of that policy. Carrier's Collierville facility 

should not be included on the NPL. Reduced to its most basic 

form, it should not be Agency policy to sweep sites into the NPL 

with so wide a broom. The NPL is, by definition, a compilation 

of priority sites, i.e, those most in need of remediation through 

the expenditure of Superfund resources. If that list is too 

large because it contains every arguably-includable site, then, 

in effect, it contains no priorities. The sites truly in need of 

prompt, federally-funded remediation will be buried among those 

that are of less concern. 

As a practical matter, moreover, the result of an over-

inclusive NPL is a dissipation of Superfund resources. Section 

116 of CERCLA, as amended, has imposed a stringent schedule upon 

EPA for conducting remedial investigations/feasibility studies 
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and beginnino remedial actions at facilities bn the NPL.-/ 

42 U.S.C. §9616(d) and (e). For every site like Collierville 

that is on the NPL even though it is being properly remediated 

and can be further controlled under other statutory authority, 

the resources needed to conduct RI/FSs and remedial actions are 

squandered. As a consequence, the Agency is less likely to meet ' 

its mandated deadlines for sites that most merit Superfund 

expenditure and CERCLA cleanup. 

By listing sites such as Collierville, the Agency finds 

itself in a paradoxical position in which the public interest is 

not well served. EPA states that converter sites are listed on 

the NPL because "RCRA's corrective action program currently 

focuses primarily on treatment, storage, and disposal facilities 

(due to statutory permitting deadlines in RCRA), and thus EPA has 

not routinely reviewed converters under RCRA Subtitle C." 53 

Fed. Reg. 23981. As a consequence, EPA has proposed listing 

converter sites "in order to assure that these sites are 

expeditiously addressed." ^ . As demonstrated above, however, 

exactly the opposite result is likely to occur, because by 

padding the NPL with sites that can be addressed through other 

means, or that are, like Collierville, already being remediated, 

the Agency is assuring that the NPL sites will not be reviewed 

and/or remediated within the schedule mandated by section 116 of 

V Section 116(d) prescribes that 275 RI/FSs are to be done by 
October 17, 1989, or failing that, 175 by October 17, 1990, 
375 by October 17, 1991, and 650 by October 17, 1991. 
Section 116(e) requires the commencement of 175 remedial 
actions by October 17, 1989, and 375 such actions by October 
17, 1991. 
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CERCLA. If the Agency is unlikely to address a site under RCRA 

due to resource constraints, how likely is it to address it under 

CERCLA when the resources under that statute are being spread too 

thin? To shift regulation of converters from the RCRA program to 

CERCLA, when EPA's CERCLA program apparently does not have the 

resources sufficiently to respond, does not solve the problem. 

Because the Collierville site is being adequately addressed at 

present, it does not belong on the NPL and likewise need not 

encumber RCRA resources, unless EPA at some time determines that 

the actions taken by Carrier at the direction of Tennessee 

authorities are inadequate. 

Indeed, EPA has already recognized this position in its 

policy of not listing on the NPL sites which can be or are being 

addressed by other state or federal regulatory authority. In the 

memo from J. Winston Porter to the EPA Administrator, "Red Border 

Review of the Proposed Revisions to the National Contingency 

Plan", Mr. Porter states: 

EPA has decided that, as a matter of 
policy, the NPL generally should include those 
sites that appear to warrant CERCLA remedial 
action and cannot be addressed by other 
regulatory authorities. 

EPA believes that it should not supersede 
the authorities of other Federal and State 
agencies,,unless those authorities are unable 
to clean up a site. 

(Emphasis supplied) 



- 18 -

Additionally, on pp 97-99 of the draft preamble to the 

revised NCP, EPA states that: 

EPA now believes that, as a matter of 
policy, the NPL should generally include those 
sites that appear to warrant CERCLA remedial 
action and cannot be addressed under other 
regulatory authorities. As explained below, 
EPA believes this approach is consistant with 
CERCLA and its legislative history, will make 
the NPL a more useful management tool for EPA, 
and will provide more meaningful information 
to the public and the States. 

EPA's interpretation of the NPL as a list 
that should not include all sites that could 
potentially be addressed by CERCLA is 
consistent with the terms of the statute 
itself. 

This interpretation is also consistent 
with the legislative history. In the House 
Appropriations Conunittee Report for Fiscal 
Year 1988, the conferees expressed some 
concern over whether Superfund is operating to 
produce the maximum environmental benefit for 
the investment: "The Conunittee wants to 
reemphasize the overriding principle of the 
legislation that Superfund should be reserved 
for the most serious sites not otherwise being 
addressed." H. Rept. 189, 100th Cong., 1st 
sess. 27-28 (1987). (emphasis supplied). 

On page 109 of the draft NCP preamble, the Agency states: 

EPA does reserve the right to list sites 
on the NPL if EPA determines that a Federal or 
State authority is in fact not addressing a 
deferred site in conformance with their 
appropriate cleanup standards or in a timely 
manner.... Further, EPA retains removal and 
enforcement authorities under CERCLA to 
achieve, cleanup at sites deferred from listing 
on the NPL during or after a Federal or State 
authority has taken action. 

EPA goes on to state on page 110 of the preamble that the. 

deferral policy will not be implemented until public comments 

have been considered, and that it will not review sites already 
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on the NPL. However, EPA also points out that it will review 

sites "where EPA is presented with evidence that a site on the 

final NPL is being adequately addressed by another regulatory 

authority." 

Carrier believes that the Carrier Collierville site is a 

prototypical candidate for deferral under this proposed policy. 

Further, if listed, it would be eligible for review and delisting 

as outlined above. To that end, Carrier proposes that EPA either 

allow the State of Tennessee to retain authority or defer making 

a decision on listing the Carrier Collierville site until the 

above policy is finalized and at that time determine the 

appropriateness of placing the site on the NPL. 

Consistent with this policy, there are several alternative 

statutory_authorities besides CERCLA through which investigatory 

and remedial activities at the Collierville site could be 

conducted and monitored. The first of these is the authority to 

issue corrective action orders under section 3008(h) of RCRA, 

orders which the Agency asserts it is empowered to issue to 

converter facilities. While Carrier is not agreeing herein to 

EPA's authority to issue such orders to converters, the RCRA 

program office certainly can assign priorities and allocate its 

corrective action resources so as to bring about remediation of 

sites that require immediate corrective action. To do less would 

be an abdication of the program's responsibility. 

Second, it is possible that the Tennessee State Wellhead 

Protection Program, being developed under section 1428 of the 

Safe Drinking Water Act (42 U.S.C. § 300h-7), may provide an 
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adequate regulatory regime for the Collierville facility. Under 

this program, each state is to identify sources of contamination 

and appropriate control measures to protect from contamination 

each wellhead (the surface and subsurface area surrounding a well 

or wellfield supplying a public water system). Because the 

central remedy at the Collierville site involves alternative 

public water supplies, and other remedial activities may focus on 

groundwater contamination in the Memphis Sands Aquifer that 

supplies water to Collierville, EPA should examine this 

alternative to placement on the NPL and CERCLA remediation. 

It is also possible that conditions at the site might make 

it amenable to an order under section 1431 of the Safe Drinking 

Water Act.-/ Although it would have to be determined whether the 

V (a) Notwithstanding any other provision of this title, the 
Administrator, upon receipt of information that a 
contaminant which is present in or is likely to enter a 
public water system or an underground source of drinking 
water may present an inuninent and substantial 
endangerment to the health of persons, and that 
appropriate State and local authorities have not acted 
to protect the health of such persons, may take such 
actions as he may deem necessary in order to protect the 
health of such persons. To the extent he determines it 
to be practicable in light of such imminent 
endangerment, he shall consult with the State and local 
authorities in order to confirm the correctness of the 
information on which action proposed to be taken under 
this subsection is based and to ascertain the action 
which such authorities are or will be taking. The 
action which the Administrator may take may include (but 
shall not be limited to) (1) issuing such orders as may 
be necessary to protect the health of persons who are or 
may be users of such system (including travelers), 
including orders requiring the provision of alternative 
water supplies by persons who caused or contributed to 

Continued 
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statutory criteria permitting issuance of such an order to the 

Collierville facility exist, this option is worthy of serious 

consideration. Moreover, it is clear that section 1431 

authorizes EPA to require other types of investigatory action 

that it may find necessary at the site: 

Such orders may be issued to obtain relevant 
information about impending or actual 
emergencies, to require the issuance of notice 
so as to alert the public to a hazard, to 
prevent a hazardous condition from 
materializing, to treat or reduce hazardous 
situations once they have arisen, or to 
provide alternative safe water supply sources 
in the event any drinking water source which 
is relied upon becomes hazardous or unusable. 

H.R. Rep. 93-1185, 93d Cong., 2d Sess., reprinted in 1974 U.S. 

Code Cong. & Ad. News, 6454, 6487. See also, U.S. v. Price, 688 

F.2d 204, at 214,(3d Cir 1982) ("in terms of the types of relief 

which may be employed to protect public water supplies, the 

authority conferred on the courts by section 1431 of SDWA is 

quite as broad as that conferred by RCRA"). 

Finally, EPA should consider whether the Tennessee state 

Superfund statute provides assurances of timely and thorough 

response sufficient to eliminate the site from inclusion on the 

NPL. This alternative is particularly worthy of consideration in 

view of the fact that Carrier has already undertaken investi­

gatory and remedial actions under the direction of the State of 

Tennessee. These investigatory activities have been underway 

the endangerment, and (2) commencing a civil action for 
appropriate relief, including a restraining order or 
permanent or temporary injunction. 

42 U.S.C. § 300i. 
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since 1986, and Carrier has spent substantial sums on consultant 

studies for the State of Tennessee. 

With respect to the effectiveness of Tennessee oversight 

authority. Carrier Corporation is currently investigating the 

site under a cooperative agreement with the State of Tennessee 

and has committed to various interim remedial actions to mitigate 

the threat of hazardous substance releases during the last stages 

of its investigation and the implementation of final remedial 

actions. This cooperative agreement is legally enforceable 

through issuance of a Commissioner's Order and the filing of a 

Notice of Lien on the property. The State.of Tennessee requires 

that: "to the maximum extent practicable, any.investigation, 

identification, containment, and clean-up, including monitoring 

and maintenance, shall be consistent with the national 

contingency plan promulgated pursuant to Section 105 of Public 

Law 96-510." Tenn. Code Ann. § 68-46-206(d) (1986). 

IV. Conclusion 

The Collierville site should not be included on the NPL. As 

demonstrated above, the HRS scoring upon which the site listing 

was proposed was in error. Properly scored, the site falls below 

the 28.50 minimum. Moreover, Carrier is working with state and 

local officials to provide an alternative drinking water supply. 

This remedy, as well as additional investigatory activities, are 

being undertaken with the supervision of appropriate Tennessee 

regulatory authorities. Further, placement on the NPL and 
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consequent CERCLA response are also unnecessary because other 

statutory mechanisms are available that can be used to remediate 

the site without dissipation of Superfund resources. 
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